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SUMMARY OF RECOMMENDATIONS AND FINDINGS

ISSUE #1. Should the Board of Barbering and Caslogy be continued as
a separate agency, merged avitther board, or sunsetted and
have all of its duties, powarsl functions turned over to the
Department of Consumer Affairs?

RECOMMENDATION:

The board should nobe continued as a separate agency and

all of its duties, powers and functions should hened over to the
Department of Consumer Affairs. The transfer otithority of the board to the
Department shall be revenue neutral.

FINDINGS:
A. General Responsibilities, Duties and Powers tiie Board

1. The board only recently defined its mission, goalsd objectives for individual
programs.

2. The board has not been involved in any quality mgeaent practices as outlined
under the Governor’s 1993 Executive Order (W-47-93s of August 14 & 15, 1995, the
board engaged in formal strategic planning to impm®its overall effectiveness and
efficiency.

3. The board did undertake a performance audit whickasvpublished in August, 1995.
The auditors found that the board was not fulfillansome of its statutory mandates and
also found serious deficiencies in some key arehgooperations and programs.
However, it also found some improvements had ocedrunder the direction of the new
executive officer.

4. It has been argued that a historical tension exiistween barbers and cosmetologists
and has, at times, prevented the board from cargiout its legal mandate to protect the
consumer.

5. Although the board did finally pass health and safeegulations, the board has not
established professional standards of conduct foyaf the seven licensing categories it
currently regulates. And, although the board argaiéhat it does not have within its
statutory guidelines a specific standard to purstisciplinary action for unprofessional
conduct, it has not taken any action, to date, tarpue specific acts of unprofessional
conduct by licensees.



6. It has been argued that this board has taken nodeseship role in other issues related
to the occupation it licenses. This includes thelikknown practice of “booth rentals”
and “gender-based pricing.”

7. The board has not adopted regulations concerning ihspection and operation of
tanning facilities in licensed establishments. Ndoes it appear that it has taken any
action against these facilities for any violatiomd the Filante Tanning Facility Act of
1988.

8. The board has not formulated and adopted policieslayuidelines for licensed
establishments to assure that they are in conformarwith the requirements of the
Americans with Disabilities Act (ADA).

B. Funding and Organization of the Board and Stdf

1. The board only spends about 45% of its budget ofoezement activity, and almost
35% on its examination, while other boards spendarerage about 66% on enforcement
and 7% on their examinations.

2. The organizational breakdown and workload of thefftappear to focus more on the
administration, licensing and examination activitgeof the board than on the enforcement
program.

3. Since its formation in 1992, the board has expermeqd significant turnover in its
personnel.

4. Staff has not received appropriate training.

5. The board currently has almost six months of budgeserve which is not in
compliance with recommendations by the LegislatAealysts Office and the Joint
Committee on Legislative Budget, to only maintalrée months of budget reserve.

C. Licensing and Application Process

1. It does not appear necessary for the board to amarepecified course curriculum of
schools of cosmetology and inspect schools for safad health violations; nor is it
necessary for the board to license instructors.

2. The number of hours and curricula required by theolrd in a cosmetology and/or
barbering school (up to 1600 hours) appears to leaatificial barrier to entering into
these professions, and there is no evidence prayigkich justifies the need for such
lengthy training in these particular areas of spadfy.

3. The board has not complied with the requirement thi@ense renewal applications
provide information on whether the licensee is cantly employed in the occupation for



which they are licensed.

4. The board has not complied with the requirement thiautilize a photograph of the
licensee to verify licensure status.

5. The board maintains inadequate security ovexelnses which it issues.
D. Examination Process

1. There is little evidence provided that a licensiagamination is necessary for any of
the seven licensing occupations.

2. There have been substantial delays in providing them to candidates for licensure
and this may have caused them to miss certain emplent opportunities.

3. There has been a serious problem with cheating ba written licensure examination
because of the need to use interpreters during Wréten examination.

E. Continuing Education and Review of ProfessiolaCompetence
1. The board requires continuing education for barband cosmetology instructors, but

no evidence is provided of the quality and effeetress of these programs, or that the
continuing education improves the competency oftmistors.



F. Complaint Process

1. There are very few complaints filed against the 4000 licensees of the board (only
2,000 to 3,000 complaints per year over the pase¢hyears), of which, only about 130 per
year were considered serious enough to require fatnmvestigation. Most of the
complaints filed were for unlicensed activity orimor health and safety violations, and
less than one-third of all complaints were filed bpnsumers.

2. The board is attempting to improve its enforcem@nbgram so complaints can be
handled in a more expeditious and efficient manner.

G. Enforcement Process

Cite and Fine -- Unlicensed Activity

1. The board is still in the process of developingitation and fine program to address
unlicensed activity. The board believed that itlpiad jurisdiction over licensed
individuals and licensed establishments, but finaought clarification from the
Department’s legal office in 1995. It is unknowmhen the board will finally implement
a cite and fine for unlicensed activity.

Cite and Fine -- Licensed Activity

1. The board only began using its cite and fine autlitgragainst licensed individuals and
establishments on December 1, 1994, even thoughaty has existed since July 1,
1992, and then had to withdraw all citations issuadd abate all fines assessed from
December 1, 1994, to March 20, 1995, because heatith safety regulations had not been
previously mailed to all licensees.

Inspections

1. The board is currently unable to meet its legal ntkate to conduct inspections of all
establishments within 90 days after issuance ofc@hse, and annually thereafter to
assure compliance with applicable laws and regubeis governing the public health,
safety and safe operation of establishments.

2. Most of the inspection violations issued (over 70&gre for improper use of (or lack
of) disinfection procedures (usually for equipmeand instruments) and unsanitary
conditions (such as

failure to wash hands or not using neckstrip/towel protect client).

Investigations

1. The board has had few investigations over the phsée years, and about 50% of
those cases involved unlicensed activity in esttinhents.

2. There have been substantial delays in completingastigations.



Disciplinary Action

1. The board has taken little disciplinary action agest licensees over the past three
years for incompetence or gross negligence.

Enforcement Costs

1. The board’s expenditure for all enforcement cossshelow the average for other
consumer board.

2. The board has made little use of its cost recovaughority under Section 125.3 of the
Business and Professions Code.

H. Efforts to Improve the Current Regulatory Process
1. The board’s prior administrative, regulatory anddeslative efforts have only
minimally improved its operation and increased @bility to operate more in the public

interest.

2. The board’s proposed administrative, regulatory alegjislative changes do address
some of the basic problems which are identifiectims report.



ISSUE #2: Should the State continue with thenlsbeg and regulation of
barbers, cosmetologists, etdéotists, estheticians, manicurists,
and their establishments, arghetology and barbering
instructors, and if not, shostime other alternative form of
regulation be recommended?

RECOMMENDATION:

It appears as though the Department should only tane with the licensing and
regulation of those occupations which are involvedthe use of potentially dangerous
chemicals or procedures. However, the Departmérdldd investigate further whether
the current licensing and regulation of barbers, smetologists, electrologists,
estheticians, manicurists, and their establishmeraad cosmetology and barbering
instructors, is necessary, or whether some otheealative to regulation would suffice.

FINDINGS:

1. There is some evidence provided that the unregudgbeactice of barbering and
cosmetology could potentially endanger the healtidssafety of the public and cause
significant public harm, but most of the precautions and pralteges required or suggested
by the board are for the safety and health of th®fessional not the client/customer.

2. Although use of particular chemicals, or lack of pper sanitary, disinfection, and
sterilization procedures could cause injury to camsers, the actual incidence of this
problem appears to be extremely rare.

3. The current regulatory program does little to protdbe consumer from any of the
potential harms due to use of chemicals or in pratiag the spread of communicable
diseases.

4. The FDA, Cal-OSHA, Cal-EPA, the Department of HehlBervices and local health
agencies, all have individual jurisdiction over these of toxic substances and chemicals
within these establishments, preventing the spreddommunicable diseases, and
enforcing health and safety laws. They can alsgpect these establishments, if
necessary, and take appropriate action to ensureytlare in conformance with the
applicable laws.

5. Consumers are capable of making informed choicesabthe shops and salons they
frequent and the chemicals which are used.

6. The “repeat business” dynamic of the normal marké&dpe has considerable force

here. It is reasonable to assume that no consumeuld return to a barber or
cosmetologist who is incompetent, and the practigo would quickly go out of business.
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7. There are other occupations that have equal or giegarisk of transmitting
communicable diseases which are not regulated te $ame degree as cosmetologists and
barbers.

8. Civil remedies are available in cases of extremgiiy.

9. AllI 50 states license cosmetologists; 49 stétesnse barbers; approximately 48 states
license estheticians or consider the practice aattbf a cosmetologist; approximately 45
states license or consider the practice of a mamisuias that of a cosmetologist;
approximately 30 states license electrologists. wdwer, there have been some states
which have reduced the level of regulation for baming and cosmetology.

10. It does not appear that barbers and cosmetologimstke judgments which require a
high degree of skill or knowledge, however, thaidgments are, for the most part,
independent of oversight or supervision.

11. There is a generally accepted core amount of knadge, skill and ability that a
barber and cosmetologist must have to meet minimeompetency requirements, and
which are measurable by objective, written and perhance standards. However,
whether any requirements are necessary beyond alitegp a qualified school is unclear.

12. There are currently two alternatives to the traditial training received in public
and/or private institutions offering barbering andosmetology courses which can be
applied toward licensure -- the “apprenticeship g@am” and the “externship program.”
Students within schools may also perform similargees on the public.

13. There does not appear to be any significant puldiEmand for the regulation and
licensing of barbers and cosmetologists.

14. There is no evidence that barbers or cosmetologmtsild be impacted economically
if no longer licensed. It is unclear whether consiers may benefit or not from
deregulation.

15. There may be other alternatives to the current réagory program.

* Title Act protection with requirement that graduate from approved school.

* Have schools provide practical and/or written exam.

* Only license those who use potentially dangerous emicals or procedures.

 Reduced hours of training for cosmetologists and lwhers or for those only cutting
hair (“hairstylists”).

Vil



 Reduced level of inspections and/or only inspect gps or salons which have
“independent contractors.”

* No inspections of schools or licensing of instructs.

ISSUE #3: If the board is to continue as a sépagency, what changes
should be made to its operafind programs to improve its
effectiveness and efficiency?

NO RECOMMENDATIONS.
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OVERALL APPROACH TO THE SUNSET REVIEW

CURRENT APPROACH TO REVIEW

Legislation enacted in 1994 (Chapter 908/94, SB5208:Corquodale), put in place a
procedure and schedule for the Legislature to agkeseffectiveness of, or need for, state
involvement in the 32 occupational areas curremttylated by various boards. (“Board,” as
used in this document, refers to a “commissiongificittee,” “examining committee,” or
“organization” that has the ultimate responsibifiy administration of a regulatory program
as required under provisions of the Business antegsions Code.)

Pursuant to this new law, independent boards becooperative, according to a specified
schedule, on July 1 of either 1997, 1998, or 199@. respective statutes are then repealed
six months later, on January 1 of either 1998, 1982000. Thus, the boards and their
regulatory authorities “sunset,” unless the Legiskapasses laws to either reinstate the
board or extend its sunset date.

Chapter 908/94 creates the Joint Legislative SuResetew Committee (JLSRC) to review
and analyze the effectiveness of and need for ekitte boards. Each board, with the
assistance of the Department of Consumer AffaiGAD is required to submit to the
JLSRC -- 15 months before January 1, of the ysauthorizing legislation becomes
operative -- an analysis of its regulatory funcéi@md reasons to continue regulatory
activities. (Reports from the boards scheduleditesst in 1997 were, therefore, due by
October 1, 1995.)

The JLSRC must hold public hearings during therimtestudy recess to solicit testimony
from the director of Consumer Affairs, the boardsexiuled to sunset, the public, and the
regulated industries/occupations. During thoseihgaythe committee members must
evaluate and determine whether a board or regylatogram has demonstrated a public
need for the continued existence of the boardgulatory program and for the degree of
regulation based on the factors and minimum staisdair performance listed below:

(1) Whether regulation by the board is neagssaprotect the public health, safety, and
welfare.

(2) Whether the basis or facts that necessittte initial licensing or
regulation of a practice or profession have changed

(3) Whether other conditions have arisen Waild warrant increased, decreased, or the
same degree of regulation.

(4) If regulation of the profession or praetis necessary, whether existing statutes and
regulations establish the least restrictive formegfulation consistent with the public
interest, considering other available regulatorghamisms, and whether the board rules
enhance the public interest and are within the sadpegislative intent.

(5) Whether the board operates and enforsasgulatory responsibilities in the public
interest and whether its regulatory mission is idgzeor enhanced by existing statutes,
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regulations, policies, practices, or any otherwimstances, including budgetary, resource,
and personal matters.

(6) Whether an analysis of board operatiodgates that the board performs its statutory
duties efficiently and effectively.

(7) Whether the composition of the board ad#gjy represents the public interest and
whether the board encourages public participatdtsidecisions rather than participation
only by the industry and individuals it regulates.

(8) Whether the board and its laws or regofetistimulate or restrict competition, and
the extent of the economic impact the board’s i&guy practices have on the state’s
business and technological growth.

(9) Whether complaint, investigation, powersntervene, and disciplinary procedures
adequately protect the public and whether fingbals#tions of complaints, investigations,
restraining orders, and disciplinary actions arthapublic interest; or if it is, instead, self-
serving to the profession, industry or individula¢ésng regulated by the board.

(10) Whether the scope of practice of the legd profession or occupation contributes
to the highest utilization of personnel and whet@ry requirements encourage affirmative
action.

(11) Whether administrative and statutory gjesnare necessary to improve board
operations to enhance the public interest.

The JLSRC must also consider alternatives to pta@sponsibilities and jurisdiction of the
board under the Department of Consumer Affairs.

The JLSRC must then report its findings and recondagons to the DCA for its review.
The DCA must then prepare a final report includisgown findings and recommendations
and those of JLSRC. This final report must thesudamitted to the Legislature within 60
days, and shall include whether each board schedoitegepeal should be terminated,
continued, or re-established, and whether its fanstshould be revised. If the JLSRC or
DCA deems it advisable, the report may include psegl bills to carry out these
recommendations.



REQUEST FOR INFORMATION AND BOARD REPORT

As indicated, all boards are required to prepararatysis and submit a report to the JLSRC
“no later than one year plus 90 days prior to #neudry 1st of the year during which that
board shall become inoperative.” (October 1, 19¢s the deadline for those boards
which sunset in 1997.)

The analysis and report must include, at a minimaiirof the following:

(&) A comprehensive statement of the board$sion, goals, objectives and legal
jurisdiction in protecting the health, safety, amelfare of the public.

(b) The board’s enforcement priorities, conmgland enforcement data, budget
expenditures with average- and median-costs @&, @ad case aging data specific to post
and pre-accusation cases at the Attorney Generféice.

(c) The board’s fund conditions, sources gErie, and expenditure categories of the
last four fiscal years by program component.

(d) The board’s description of its licensimggess including the time and costs required
to implement and administer its licensing examoratownership of the license
examination, and passage rate and areas of exaninat

(e) The board’s initiation of legislative effe, budget change proposals, and other
initiatives it has taken to improve its legislativeandate.

In an attempt to reconcile this requirement foorndation, along with those considerations
and factors which the JLSRC must make during iibeations, a request for information
was prepared by JLSRC staff and sent to all boamdiuly 3, 1995.

The request asked a number of questions aboubtre’s operations and programs, about
the continued need to regulate the particular cattop, and about the efforts which the
board has made, or should make, to improve itsativefficiency and effectiveness. There
was also a specific request for information dealuittp the board’s funding, licensing,
examination, complaint and enforcement procesth®past four years.

Staff then continued to meet with boards, as neddeaksist them in compiling this
information and completing the report.

The report submitted by each board was broken doterthree parts. The first part,
provided background information dealing with easpext of the board’s current regulatory
program. This included the board’s powers, duties



and responsibilities, its funding and organizatite, licensing, examination, continuing
education, and enforcement activities of the bdardhe past four years.

The second part of the report, addressed the afsubether there is still a need to regulate
this particular occupation. The questions addrebgdtie board were basically those which
are asked during any “sunrise review” process,the. current process used by the
Legislature to evaluate the need for regulation.

The third part of the report, discusses any reguyatr legislative efforts the board has
made, or are needed, to improve its current ojp@rand protection of the consumer.

There are some appendices which were includedrasfaaeir report.

There are also appendices (attachments) whichubea# their length, or because they were
not essential to the overall information containethe original report, were not provided
with the report. They were, however, available tmmbers of the JLSRC upon request.

JLSRC REPORT OF FINDINGS AND RECOMMENDATIONS

The JLSRC must provide to DCA a report of its fimgh and recommendations after
hearings are completed. This document has be@anae in an attempt to meet that
mandate.

The findings and recommendations in this reportassed on information and testimony
received during the hearings conducted by the JLBR8ovember 27th, 28th and
December 5th, 1995. It also reflects informatidmal was provided in the board’s report,
information provided by the Department of Consud#airs, a review of the current
literature dealing with occupational licensing Bsspand a comparative analysis of
occupational licensing in other states performethkySenate Office of Research.

The document begins with a short summary of thieeatiregulatory program and discusses
the creation of the licensing act, the board’s letidgevenue and fees collected, an overview
of licensing activity and the required examinatiand disciplinary/enforcement actions.

Part oneprovides an overall evaluation of the board’srapens and programs. This section
includes everything from the general responsibgitand duties of the board, to the licensing,
examination and enforcement process. There adenfle made about each function and
activity of the board.

Part twoof this document, is a review of the need to raguthis particular occupation. The
issues are those which are addressed during thentdsunrise review” process, and those
which must be considered by the JLSRC under theculaw.



SUMMARY OF CURRENT REGULATION

Background

The state Board of Barbering and Cosmetology (BB&Y created in 1992 pursuant to
Chapter 1672, Statutes of 1990 (AB 3008). Thigdeas created by merging the
former Board of Barber Examiners and the Boardagr@etology. The board is an
autonomous regulatory board under the DCA umbridmsupported, special fund
agency, and has full policy and enforcement autyoxer the practices of hair, skin and
nail care, and electrolysis, in the state.

The nine-member board comprises five public memiaard four non-public members
representing the professions. The Governor appaihtf the non-public members and
two of the public members, while the Senate RulesQittee and Assembly Speaker
each appoint one public member. The board’s nuarecutive officer was selected in
March, 1995.

The Barbering and Cosmetology Act (Act) regulatespractice of barbering,
cosmetology and electrolysis. Title protectiopiisvided for the use of the term
“cosmetologist” and “barber.” The Act also regelathe specialty branches within the
practice of cosmetology of skin care and nail care.

Those exempt from the Act are generally: (1) thoselved in the health care field who,
within their own scope of practice, may performtjgattar procedures which would
constitute the practice of barbering or cosmetalo@) commissioned officers in the
military service, or their attendants, when engagdte actual performance of their
official duties; (3) persons employed in the mowgevision, theatrical, or radio
business; (4) persons not receiving compensatidrdane outside or a licensed
establishment; (5) persons who are demonstragegmmending or selling hair, skin or
nail products; (6) students performing serviceshenpublic while enrolled in an
approved school.

In addition to consumer protection through licegsamd enforcement, the board also
defines its mission to include promoting the defvef quality services and fostering
positive communication with the public, the indysthe Department of Consumer
Affairs, and the Legislature.



Budget

* Expenditures for FY 1994-95, were approximatelyl$¥illion and revenues were $8.3
million. The board was authorized for 68.3 staf§iions in FY 1994/95.

Fees

* The board’s license is good for two years. Thediedee structure is currently:

Fee Schedule Current Fee Statutory Limit
Application, Exam, License Fee $50 $50
Renewal Fee $40 $50
Instructor License Fee $50 $50
Renewal Fee $40 $50
Establishment License Fee $50 $80
Renewal Fee $40 $40

» The board anticipates establishing a fee for th@ementation of photographic licensure
requirements. Additionally, board staff will beadwating the need to realign the board’s
fee schedule which may result in a separate feadplication and examination, and a
separate fee for initial license, and establishméatfee for certification of licensure.

Qualifications and Licensing

* The board licenses individuals who seek to becoanedrs, cosmetologists,
electrologists, estheticians (skin care practitiepenanicurists, and cosmetology and
barber instructors. The board establishes minimqualifications and levels of
competency, to ensure that practitioners possesskils and qualifications to provide
safe and effective services to the consuming pul\jgproximately 400,000 individuals
are currently licensed. The board also license#tablishments (approximately
44,400) in which these services are performed. ithutally, the board licenses
instructors in barber and cosmetology schoolsthmischools themselves and instructors
are also regulated by the state Council for PrifPatstsecondary and Vocational
Education.

* Generally, an applicant for licensure as a cosrogist, barber, esthetician, manicurist,
or electrologist is required to be not less thatydars of age, have completed the 10th
grade (12th grade for electrologists), completsgecified number of hours in a board
approved school (e.g., 1600 for a cosmetologi€d0X6r a barber), or completed an
“apprentice program” in a licensed establishmerte(“apprentice program” allows a
person to work within a licensed establishment utigie supervision of a licensee, and
gain the equivalent training and technical insinrcts they would in an approved
school.)

» The education required, entry age, and hours ofitigaare comparable to other states.
Some states do allow less education, such as cborptd only 8th grade, lower entry
age (16), and less hours of training.



Examination

The board administers fourteen (14) different exatons, one written and one
practical for each of the seven licensing categor€osmetologists, barbers,
manicurists, barber instructors, estheticians teagists, and cosmetology instructors.
Passage rates for FY 1994/95 year-to-date are 67#afbers, 50% for cosmetologists,
43% for manicurists, 63% for estheticians, 65%«dlectrologists, 24% for cosmetology
instructor (barber instructor pass rate not avaaab

Enforcement

The board conducts routine health and safety ingpecof establishments, and has the
authority to issue citations and assess finesdwittuals or establishments that are
found to be in violation of the board’s laws anduiations, including unlicensed
activity. The board also receives and processesuroer complaints. Options for
disciplinary actions range from mediation to a viggrietter to a citation/fine, to
suspension, and ultimately, revocation of the ftianer or establishment’s license.

The board reports the following year-to-date erdarent statistics for
FY 1994/95: Complaints received, 3005; Inspecti®@@s222; Disciplinary actions, 21;
Licenses revoked, 7



1.
EVALUATION OF BOARD’S OPERATIONS
AND PROGRAMS

ISSUE: Should the Board of Barbering and Cosrogiobe continued as
a separate agency, merged with andtbard, or sunsetted and
have all of its duties, powers andctions turned over to the
Department of Consumer Affairs?

RECOMMENDATION:

The board should nobe continued as a separate agency and

all of its duties, powers and functions should hened over to the
Department of Consumer Affairs. The transfer ofithority of the board to the
Department shall be revenue neutral.

FINDINGS:
A. General Responsibilities, Duties and Powers tiie Board

1. The board only recently defined its mission, goalsd objectives for individual
programs.

» The board adopted goals and objectives for the /@4%&cal year. However, the board
had not made a concerted effort to develop impleatiem plans to meet these goals.
The board also had not formally adopted goals dpectives for the 1992/93 and
1994/95 fiscal years. Further, there was minirald¥v-up to the fiscal year 1993/94
goals and objectives, thus reducing their benefibé board.

» The board submitted with its report a listing ohfgoand objectives, and also included its
mission statement and vision statement. It isearchowever, whether the board has
formally adopted these goals, objectives, missiahasion statements, and no
information is provided on how they will be implemed.

2. The board has not been involved in any quality m@ement practices as outlined
under the Governor’s 1993 Executive Order (W-47-93s of August 14 & 15, 1995, the
board engaged in formal strategic planning to impm®its overall effectiveness and
efficiency.

* The board has evaluated options with regard totauppotal quality management
philosophies and practices per the Governor's @& utive Order, but, as yet, has not
formally adopted new management practices sucledsrmance-based budgeting. The
board claims that is has identified a balance@f&eteasurements that are focused on its
mission and vision for the future, but that a digant amount of further work is
necessary to develop a performance-based buddekinyg the mission and vision with

8



the performance measurement standard. Most impbytéhe board must obtain
assurances from management and staff that theystadd the performance measures
and accept the relating objectives.

* In mid-August, 1995, the board took steps in adingsits mission and vision by
conducting a strategic planning session. Goalsoénettives were discussed, but as
indicated earlier, it does not appear that thedbas adopted any specific set of goals or
objectives to be implemented.

3. The board did undertake a performance audit whickasvpublished in August, 1995.
The auditors found that the board was not fulfillansome of its statutory mandates and
also found serious deficiencies in some key arehgooperations and programs.
However, it also found some improvements had ocedrunder the direction of the new
executive officer.

* The board recently had a performance audit conduntaccordance with Government
Auditing Standards. The audit period was for thyregrs ending June 30, 1995. The
board supplied the committee with a copy of thgorg and staff has utilized it in
preparing this background paper. The auditors fahatithe board’s operations, prior to
hiring the current executive officer, were hampdrgaxcessive staff turnover, low
employee morale, inefficient allocation of persdnaad low productivity. “This
resulted in the board being perceived negativelgbgwn staff, other states, and the
Department of Consumer of Affairs.”

» The auditors claim that the hiring of the currex¢é@utive officer has resulted in
significant operational improvements being madéheyboard. “Surveyed employees
consistently stated that staff morale has increaséedhat the perception of the board by
the Department, industry groups, and licensee pdipul has improved.” Some of the
accomplishments cited include a review of boaetamination process by DCA,
reorganization of the Enforcement Division, con@ttof some problems with the cite
and fine program, diverting its consumer informatealls into a single toll-free 800
number, and attempts being made to convert itsemrgxamination to an electronic
format.

* However, the audit still found serious deficiendieseveral key areas of the board’s
operations and programs. These included issuedving personnel, a lack of short and
long-term strategic planning by the board, and l@mis involving the examination and
enforcement process. (Specific concerns involeach of these areas are discussed
further in this report.)

4. It has been argued that a historical tension exiistween barbers and cosmetologists
and has, at times, prevented the board from carg/iout its legal mandate to protect the
consumer.

* As noted by the Center for Public Interest Law (QPthe board is the product of the

merger of the former Board of Barber Examiners txedBoard of Cosmetology. Due to
extraordinary industry opposition (particularly bbgrbers), merger did not come easy.
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Although recommended in two government studieQinland 1979, and accomplished
in at least eleven other states by 1987, Califtsnreerger bill did not pass until 1990,
and did not take effect until July 1, 1992.

AB 3008 (Eastin) (Chapter 1672, Statutes of 198@®),'merger bill,” required both of
the prior boards to jointly draft new health antesaregulations for the merged board
prior to the merger date of July 1, 1992, so thatrtew board would be able to adopt
regulations soon after its creation. Howeverndscated by CPIL, the historical tension
between the barber and cosmetologist professiaepted either board from agreeing
on new regulations prior to their expiration, amevyented the newly formed board from
adopting its own regulations in a timely fashidofhe board’s new health and safety
regulations were not approved until October 24 419%ver two years after its creation
and four years after passage of the merger bill.

CPIL argues, that this is but one example of whenbbard has been paralyzed into
inaction because of the long-standing, deep-sdaistlity and competition between
barbers and cosmetologists. It is the opinionBiLCthat the current board structure
will not result in regulation in the public intetdgecause of the trade-specific biases
which current professional members of the boara&hav

5. Although the board did finally pass health and safeegulations, the board has not
established professional standards of conduct foyaf the seven licensing categories it
currently regulates. And, although the board argaéhat it does not have within its
statutory guidelines a specific standard to pursgisciplinary action for unprofessional
conduct, it has not taken any action, to date, tarpue specific acts of unprofessional
conduct by licensees.

CPIL argues that the board does literally no stehdatting for the any of the seven
licensing categories it currently regulates. Aaraple of one of the problems which has
occurred, due to a lack of definition concerningfpssional conduct, is the inability of
the board to take legal action for what would ndtyrize considered as unprofessional
conduct by a licensee.

The board claims that it does not have within tiéggory guidelines a specific standard
to pursue disciplinary action for unprofessionat@act. There have been a few
instances where the board has attempted to pursciplohary action against a
licensee(s) for violations occurring within a lisex establishment which are not directly
related to the practice of barbering, cosmetolagy electrology. Examples of such
violations include the sale and use of illegal drygyostitution, or practices of medicine.
The board was unsuccessful in taking disciplinatyoa because the types of violations,
as explained by the Attorney General’s Office,ravespecifically defined in the
Barbering and Cosmetology Act as acts of unprod@sdiconduct. The board is now
considering pursuing legislation to define speaiits which would amount to
unprofessional conduct, even though some of tmpfofessional” activity has probably
been occurring for some time.
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6.

It has been argued that this board has taken nodeaship role in other issues related

to the occupation it licenses. This includes thelikknown practice of “booth rentals”
and “gender-based pricing.”

7.

CPIL argues that the board has not taken a leagawse in trying to prevent well-
known practices within the cosmetology industry etthare harmful to the State and the
public. One of these practices involves the rgntihbooths to cosmetologists rather
than hiring them as employees and withholding stanpersonal income tax and
unemployment insurance. This long-standing pradias created an “underground
economy” within the cosmetology profession, andrides the state of revenue.
Although the predecessor boards considered propegeith- tions prohibiting this
practice, this board has taken no action on theeiss

Another issue plaguing the cosmetology industfgender-based pricing;” practitioners
frequently charge women more than men for indivicdieavices. There has been recent
legislation to try and address this issue, but Girfues that this legislation may not
have been necessary had the board taken affirmeathien to warn its licensees that
gender-based pricing is discriminatory and violdhesstate Unruh Civil Rights Act.

The board has not adopted regulations concerning thspection and operation of

tanning facilities in licensed establishments. Ndoes it appear that it has taken any
action against these facilities for any violatioms the Filante Tanning Facility Act of
1988.

As of January 1, 1994, the board was given authtwiinspect tanning facilities within
establishments licensed by the board (AB 310; &atof 1993, Chapter 521,
commencing with Section 7414.1 of the BusinessRuofessions Code). The board was
required to conduct a study of the tanning faeiitin the State of California and report
to the Legislature no later than July 1, 1994. pamose of this report was to determine
whether or not tanning facilities in board licensstiablishments were in “substantial
compliance” with the Filante Tanning Facility Adt1988. This act regulates these
types of facilities and has specific requiremeniécv operators must follow when
providing a “tanning device” for use by the publiBee Section 22700, et seq. of the
Business and Professions Code.) The board wasialBorized to adopt regulations
(not mandated) concerning the operation of thesarg devices within licensed
establishments.

A report was submitted to the Legislature in Jul{@94. The report indicated that the
board was only able to identify about 189 tannimglities located in licensed
establishments, while they estimated there werets®@8 tanning salons statewide (this
number was arrived at by looking through telephdinectories). Inspections were
conducted on the 189 establishments and it wasifthat a minimum of 77% were in
substantial compliance with the Filante Tanning. AOnly 50% however distributed
literature to educate consumers about the potergkd associated with tanning services.
There were no instances of injuries which were &gl (An insurance company which
insures approximately 96% of tanning facilitieghe state estimated about 7 injury
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claims annually.)

The report also questioned the need for reguldtjotine board since many of the
tanning facilities were not within their jurisdioti (such as health clubs, spas, private
businesses, etc.). The board recommended thapprepriate regulatory agency would
be the Department of Health Services. It doesppear as though any further action
was taken by the board concerning this issue, thagh they had a legal mandate to
inspect tanning devices located in licensed esfatnients and assure continued
compliance with the Filante Tanning Facility Adthere was no information provided
which indicated that any infraction (as authoribydSection 7414.2 of the B&P Code)
was ever issued by the board against a licensadlsstment for being in violation of
this Act.

8. The board has not formulated and adopted policieslayuidelines for licensed
establishments to assure that they are in conformarwith the requirements of the
Americans with Disabilities Act (ADA).

The board explains that enforcement of the ADAf aslates to facilities that may be
licensed, is not within the jurisdiction of theditsing boards and, therefore, policies and
guidelines are not necessary. However, the bsarda unique situation where they
inspect establishments to assure they meet a nurhbealth and safety requirements.

It would not be unreasonable to assume that thedsdeould be responsible for assuring
that other violations of the law are not occurririthe federal Department of Justice,
which enforces the ADA, will only inspect a fagylif a complaint is filed with their
agency. The board is in a better position to allicensees on the requirements of
ADA, and report violations, if appropriate policiasd guidelines were developed and
made known to their licensees.

B. Funding and Organization of the Board and Stdf

1. The board only spends about 45% of its budget ofoezement activity, and almost
35% on its examination, while other boards spendarerage about 66% on enforcement
and 7% on their examinations.

2. The organizational breakdown and workload of theftappear to focus more on the
administration, licensing and examination activitgeof the board than on the enforcement
program.

Although difficult to ascertain, it appears as thbw@a substantial number of staff are
assigned to the examination, administrative arehBing activities of the board, and a
smaller ratio of staff assigned to the enforcenpeagram (possibly 3 to 1). The
performance audit indicated that staff, who weteriiewed, believed that the board
needs to hire more staff to effectively carry dastmission and eliminate the backlog of
work. The board is asking for an augmentatiorheBudget for FY 1996/97, of
$279,000 and 4.8 personnel years for the cite imedofogram, $279,000 and 3.8
personnel years for increased inspections, andigmantation of $241,000 and 4.2
personnel years for practical exam costs. Evérede changes are approved, it would
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appear that there would still be a high ratio gfmart staff involved in the examination
program as compared to the enforcement programa d&ngh ratio of support staff to
actual inspectors within the enforcement program.

3. Since its formation in 1992, the board has expermed significant turnover in its
personnel.

The turnover rate (calculated as the number of eyegls leaving the board, divided by
budgeted personnel years) has been as followstlowdast three fiscal years: FY
1992/93 -- 20%; FY 1993/94 -- 45%; and,

FY 1994/95 -- 50%. This was apparently causedbyrtadequate leadership, lack of
communication, and lack of direction of the prigeeutive officers. Further research
showed that the turnover ratio significantly in@ea from July 1, 1992, through
approximately March 1995, which is consistent witla appointment of the current
Executive Officer. Results of staff interviews amdployee surveys, conducted as part
of the performance audit, confirmed that employeeate had generally improved since
March, 1995.
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4. Staff has not received appropriate training.

As indicated in the performance audit, board parsbhave not received timely or
proper training on the policies and proceduresefiioard, the Department, nor specific
training for the job classification and relatedidstthey are assigned to. The staff have
also not been informed or educated about the nmisgimals, and objectives of the board.
This has resulted in inefficiencies in employedg®nance, noncompliance with the
board and Department policies, and failure to nesgslated mandates.

5. The board currently has almost six months of budgeserve which is not in
compliance with recommendations by the LegislatAealysts Office and the Joint
Committee on Legislative Budget, to only maintalrée months of budget reserve.

As of July 1, 1995, the board’s reserve was $418amiwhile expenditures for FY
1994/95 were $7.1 million. Projected expenditdoed-Y 1995/96 is $9.2 million and
projected reserves would be $4.7 million. This ldatill amount to approximately six
months of reserve being maintained for this boatdar than the three-months which
was suggested by LAO and the Joint Committee ormslagtye Budget as a prudent
reserve. The board’s projected expenditures fod8¥6/97 are $10.9 million, with $2.8
million in reserve. If approved, this would britige board into conformance with the
three-month requirement. However, the intent ofrd@mmendation by LAO and the
Budget Committee was that the board attempt to latseeserve by June 30, 1996,
through reduced fees if necessary, to bring thervesdown to 25% (or three months) of
appropriations authorized for FY 1995/96. (The Bloafr Accountancy, for example, has
a ten month reserve and voted on a plan to rediesetd bring their reserve down to a
three month level by June 30, 1996.)
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C. Licensing and Application Process

1.

It does not appear necessary for the board to aperepecified course curriculum of

schools of cosmetology and inspect schools for saéad health violations; nor is it
necessary for the board to license instructors.

There are approximately 200 cosmetology, barbeand,electrology schools in
California. As indicated, the primary responstgifior licensing these schools is vested
with the Council for Private Postsecondary and Wooal Education (Council) since
1991. The Council is responsible for the oversayid approval of all private colleges,
universities and vocational educational institusioand for developing state policies for
private postsecondary education in California. Toencil reviews and approves all
private degree granting, vocational and non-degr&éutions operating in California
and represents this sector of education in akséatel planning and policy discussions
about postsecondary and vocational education.

The “Oversight and Approval Program” of the Coumeiliews these schools, issues
approvals, investigates complaints and ensuregshbgtimeet the 13 standards as
mandated by Section 94311(a) of the Education Cddeen making site visits, it also
reviews curriculum guidelines, instructional matésiand the quality of training and
education, to assure that the course or programstfiction will reasonably and
adequately achieve the objective of which the aworsprogram is offered. Every
instructor’s record is reviewed to assure they raequate academic, experiential, and
professional qualifications to teach the courstgrerform the duties that the person is
assigned and satisfies all standards establishdteb@ouncil by regulation, and holds
an applicable and valid certificate of authorizatfor service issued by the Council in
the specified competence areas in which the indalidvill serve. The Council must
also assure that the school complies with all lotg| county, municipal, state and
federal regulations relative to safety and hedltallgpersons upon the premises such as
fire, building, and sanitation codes.

The board’s statutory authority, to specify whatirse of instruction will be followed by
cosmetology, barbering and electrology schoolseappto be unnecessary in light of the
oversight provided by the Council, and is nothingrenthan a duplication of efforts in
assuring the appropriate curriculum is providethie Touncil has experience reviewing
a number different types of trade schools and ajpgahe course of instruction,
training, and study provided by these schools.

The same is true for the licensing of instructoFee Council uses its own criteria in
evaluating instructors and providing a “certificafeauthorization” for service. The
licensing of the instructor by the board is on¢hef considerations made by the Council
in granting a certificate, but it is not binding thre Council, and a decision could still be
made by the Council to approve a certificate eb@ugh a license may not be granted.
Because of this conflict concerning jurisdictiome tooard’s statutory authority
provisions will sunset on July 1, 1997. Howevheg board is still recommending testing
and licensure of all instructors as a prerequtsiteertification by the Council, and has
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indicated they would like to remove the sunset.date

The board recommends that its enforcement authoeitgtive to school clinic areas
where services are performed on the public, beredgrhto provide a mechanism for
disciplining schools who are not in compliance witkalth and safety laws. As
indicated, the Council currently has authority émg approval to operate a school unless
they comply with all local, state and federal regians relative to safety and health.
Again, dual jurisdiction does not appear necesgarggulate the activities of schools
relative to health and safety issues.

2. The number of hours and curricula required by theolrd in a cosmetology and/or
barbering school (up to 1600 hours) appears to leaatificial barrier to entering into
these professions, and there is no evidence prayigkich justifies the need for such
lengthy training in these particular areas of spadfy.

As indicated, the board mandates the number okdioars an applicant must have
completed in an approved course, including the mimn hours of technical instruction
and minimum number of practical operations hourefxh subject. Under current law,
barbers must complete 1,500 hours, cosmetologi8@ hours, electrologists 600
hours, estheticians 600 hours, and manicuristsh8bes.

CPIL raised two issues concerning the coursewodkrammber of hours required by the
board:

= Although the board emphasizes its role in preveritpublic health and safety
hazards” by requiring extensive training in disctfen and sanitation standards,
only 20 hours of the 1,600 required for cosmetdtsgrelate to disinfection and
sanitation.

= The coursework requirements translate into an esdraary amount of money
for the schools which offer them to the “captiveli@mce” would-be licensees.
Most of these schools are for-profit enterprisesl, arofits are assured due to the
state-required curricula and the availability afdeal loans to students. Further,
a significant portion of the required courseworkalves practical training on
consumers who frequent the schools to obtain ss\from novices at a lesser
rate than they would pay to a licensee. The sshdwrge anywhere from
$1,500 to $5,000 in tuition (depending on the tgpprogram); on top of tuition,
the schools rake in thousands of dollars from comss who pay the schools to
have the trainees perform services.

CPIL argues that the schools are clearly the pgmaand perhaps only-- beneficiary of
the current licensure requirement. As stated by CRbolition of the licensing
requirement, and the required school completionyldvéorce these schools to become
more competitive in terms of tuition rates, a fldgiand relevant curriculum (rather than
board-required curriculum), and practical trainogportunities. Undoubtedly, many
would-be licensees would still choose to attendresl. But they would pay less, it
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would take less time, and they would have moreaghm terms of curriculum and areas
of specialty.”

* The performance audit also questioned the curramnicalum and clock hour
requirements. There was no evidence that an ottonphanalysis had been performed,
to determine whether the specific course of ingimacand training is necessary so that
the applicant will have the appropriate knowledsiel]s and abilities to practice their
trade safely and effectively upon graduation frostiaool.

» Again, it would appear as if the Council could apy& the appropriate curriculum and
hours required for completion of a course of inginn in cosmetology, barbering and
the other related specialties. If necessary, thenCil could use an advisory panel or
committee to set appropriate standards.

3. The board has not complied with the requirement thi@ense renewal applications
provide information on whether the licensee is cantly employed in the occupation for
which they are licensed.

* As pointed out in the performance audit, the basurdandated by Business and
Professions Code Section 7416, to modify its lieeremewal process to determine
whether the licensee is currently employed in tt@upation. The board has not
complied with this law. The audit recommends thard should amend the renewal
application for the license renewals to have aibdicating whether the licensee is
currently working in the profession or not. Thel#&also recommends that the board
consider creating an inactive license category withodest fee to encourage licensees to
keep their license current, which would result iorenrevenue being generated for the
board, and relieve the board of the workload nesgdse check delinquent license
renewals.

4. The board has not complied with the requirement thiautilize a photograph of the
licensee to verify licensure status.

» Section 7396 of the B&P Code (AB 3008, Chapter 1&tdtutes 1990) requires licenses
to contain a photograph of the licensee. The boandestablish the method or methods
as it deems appropriate for utilizing a photograpthe licensee to verify licensure
status, and charge an additional fee for the peaeg®f the photographic license.

* The board failed to take the necessary actionsmpdement this requirement which went
into effect on July 1, 1992. A chronology of tHeopographic license project was
presented to the JLSRC. It would appear as ththuglboard and former executive
officer did not complete the RFP in a timely faghiand ignored recommendations from
staff and the Department of Finance to pursue ffié Rnmediately. Because of this, the
$1.9 million appropriation for this project revatt® the board’s fund reserve and the
board was required to submit a BCP for one-timalifugnin FY 1995/96. However,
because of further delays in completing the RFB,tha resignation of the former
executive officer, no further action took placeiulftarch of 1995.
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In April, the current executive officer, the boaathd DCA began working together to
issue a solicitation and bid for a vendor to impdethe photographic license project,
but the project is now delayed because of formalgsts being made to the bidding
process of DCA. The board is still requesting a-txi@ar augmentation of $2.6 million
in the 1996/97 Budget to fund the implementatiothdas project.

The board maintains inadequate security over licessvhich it issues.

In accordance board procedures, licenses are iskikgdo candidates who successfully
pass the examination. Therefore, the board pvaitd licenses for all examination
candidates and sends them to the exam sites pribetdate the applicant is scheduled
to take the exam. The license is to be issudtkiipplicant is successful or otherwise
voided if they fail the exam. Based upon obseovetiand interviews conducted during
the performance audit,

voided licenses are not reconciled with the daityflor the exam site responsible for
tracking results in a timely manner. The licensasld be misappropriated by staff and
not detected because of this delay in review.

There is also a possibility for licenses to be assincorrectly without detection. This is
because there is no review of the successful catetidexamination sheets by personnel
independent of the examination facility. Each exaaility also maintains a stock of
blank licenses to be used in cases where the etamiogs not have a preprinted license
for successful candidates. The controls over theseses is compromised because of a
large number of people who have access to them.

D. Examination Process

1. There is little evidence provided that a licensiagamination is necessary for any of
the seven licensing occupations.

There has been no “occupational analysis” perforaredny of the examinations
required by the board. There has been no formalateon study performed for the
practical examination component. Thus, there iswd@ation that these examinations
test the job-related knowledge, skills and ab#itecessary to safely practice the
specific profession. However, it should be notldt schools are not required to test for
minimum skill and abilities prior to graduation,cathat the board is currently having an
“occupational analysis” performed by the Department

2. There have been substantial delays in providing them to candidates for licensure
and this may have caused them to miss certain emplent opportunities.

As discussed in the performance audit, the exammatheduling process currently has
a significant backlog of up to three months befmardidates can take their licensing
examination. The one exception is pre-applicambgy are mandated to be scheduled
within ten days of graduation if they pre-applyttie board to take the examination.
However, the board has been unable to meet thiglat@since the pre-application
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process was created in July 1, 1992. (The Depattmas responsible for monitoring
the board’s compliance with the 10 working day naadind to report to the Legislature
if there was an absence of compliance, and recommetions to achieve compliance by
July 1, 1994. The JLSRC has not received anyrgslior recommendations by the
Department to date.)

* The Legislature has, over the past three years rateived complaints
from constituents concerning delays in the exarmonatprovided by the board. Some
indicated that they lost job opportunities and warable to seek employment for up to
eight months because of delays in scheduling tluerthé exam.

* The board has steadily improved since 1993 in¢theduling of the its examinations.
The average waiting time has decreased from 21 sveekO weeks. The board also
voted recently to administer the written examinmagtectronically with a goal of July 1,
1996. This may alleviate some of the delay in mhoyg the “written” portion of the
exam, but there still may be some delay assocuaiidproviding the “practical”’ part of
the exam.

3. There has been a serious problem with cheating ba written licensure examination
because of the need to use interpreters during Wréten examination.

* The board currently has a serious problem with tthga@an the written licensure
examination. The problems have primarily occuasé result of the use of interpreters
during the written examination. The board allows+English speaking applicants to
bring their own interpreters to the written andgbical examinations. This practice has
resulted in the board’s examination being subveatetihas exposed non-English
speaking applicants to unscrupulous interpreters eflarge exorbitant fees for their
services ($500 to $1000). For example, statistiamtained from January 1995 through
July 1995 illustrate that the board experienceawvanage of 30 to 50 cheaters per month
(a total of 289 incidents of cheating during thesipd).

* The board is taking steps to deal with this problédme solution, as indicated earlier to
deal with delays in scheduling of the exam, isdmmister the written examination
electronically by a qualified outside vendor. Ti#l enable the board to offer the
written examination in Spanish and Vietnamese €leatronic translation), thus
eliminating much of the need for interpreters fog Written portion of the exam. It is
not clear, however, whether the board will stiVagroblems with cheating on the
practical portion of the examination.

E. Continuing Education and Review of Professiolaompetence
1. The board requires continuing education for barband cosmetology instructors, but
no evidence is provided of the quality and effeetress of these programs, or that the

continuing education improves the competency oftmistors.

* The board has a continuing education requirememnteftewal of a license, but only for
the categories of Barber and Cosmetology Instract&ach licensed instructor must
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complete at least 30 hours of continuing educatidhe teaching of vocational
education during each two-year licensing periotlis Tequirement does not apply to an
instructor who holds a credential to teach vocai@uducation full time in a public
school. The board approves the continuing educatiovider. (The providers are
generally any local education agency currently apgd by the California Commission
on Teacher Credentialing and private and postseagrsthools accredited by the
Western Association of School and Colleges.)

* The board does not have any evidence that thentongj education for instructors has
improved competency. Nor does the board havedjatisn over the schools, or the
guality of education provided by the schools, sitieejurisdiction was transferred to the
Council for Private Postsecondary and Vocationaldation. The board argues,
however, that the Council uses the continuing etiiuc&lasses approved by the board as
a gauge for certification of instructors to teaclaischool. The requirement for
continuing education will sunset on July 1, 199@ng with other oversight provided by
the board over instructors. This would seem am@pyate step if the Council is to
assume all responsibility for reviewing the quahfions of instructors. Any future
requirements or need for continuing education cteldletermined by the Council.

F. Complaint Process

1. There are very few complaints filed against the 4000 licensees of the board (only
2,000 to 3,000 complaints per year over the pase¢hyears), of which, only about 130 per
year were considered serious enough to require fatnmvestigation. Most of the
complaints filed were for unlicensed activity orimor health and safety violations, and
less than one-third of all complaints were filed bpnsumers.

* The board received 1,935 complaints in FY 1992/3st of which concerned
establishments and manicurists. Almost half o$¢heomplaints were board initiated or
from licensees for unlicensed activity or healtd aafety violations found during
inspections. Only 115 of these complaints weresi®red serious enough to issue a
citation and fine, or seek disciplinary action. A 1993/94, the board had 3,406
complaints filed, most of which concerned estalptishts rather than particular
licensees. Less than one-third of the complaimisevnitiated by consumers. Only 106
of these complaints were considered serious enfarghe board to issue a citation and
fine or take other disciplinary action. In FY 1993, the board had 3,005 complaints
filed, most of which again concerned establishmefitse board initiated at least two-
thirds of all complaints. Only 175 complaints weonsidered serious enough for the
board to issue a citation and fine or take othsciglinary action.

2. The board is attempting to improve its enforcem@nbgram so complaints can be
handled in a more expeditious and efficient manner.

* As indicated in its performance audit, the boarsl fe@rganized its Enforcement
Division effective May 1, 1995, to mirror the “clieservice team” approach being used
by the Department in order to ensure a more effiaad effective enforcement
program. Prior to this reorganization, the Divisimas separated into specialized units,
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each assigned a specific task. This structuréolesheven workload distribution
resulting in major backlogs in certain areas aracuaptable delays in complaint
turnaround. The reorganization establishes teamigh include all facets of the
enforcement operation within the board. Througé teorganization, it is anticipated
that the board will be able to reduce backloghiendomplaint process, as well as
respond to complaints, particularly in the area®lving consumer harm, in a much
more timely manner.

G. Enforcement Process

Cite and Fine -- Unlicensed Activity

1. The board is still in the process of developingitation and fine program to address
unlicensed activity. The board believed that itlpiad jurisdiction over licensed
individuals and licensed establishments, but finaought clarification from the
Department’s legal office in 1995. It is unknowmhen the board will finally implement
a cite and fine for unlicensed activity.

Section 148 of the Business and Professions Cddehvallows a board to establish by
regulation an administrative citation and fine systfor unlicensed practice, went into
law on January 1, 1993. This administrative aatnd fine system had to meet all the
requirements of Section 125.9, which allows forektablishment of an administrative
citation and fine system for violations by a liceaeef any of the provisions of their
licensing act. One of the provisions of Sectiof.22subdivision (e), formerly limited
the section’s application to boards withéexisting” cite and fine authority. The board
had its own cite and fine authority which went iefect on July 1, 1992 (Section 7406
et seq., Article 12), but it only seemed to incladghority to take action against
licensees of the board. The board did not tryetek<larification of this issue until 1995,
almost two years after other boards were involvegassing regulations to establish a
cite and fine program for unlicensed activity paisuto Section 148.

On August 17, 1995, the Department issued a lggalan which said that the board
could adopt regulations for a cite and fine progeggainst unlicensed practice, because
subdivision (e) of Section 125.9 had been remowest&tute in a 1995 budget trailer
bill. However, the board does not indicate whegulations will be submitted for
approval to the Office of Administrative Law, or ainthey might expect the program to
go into effect.

The board states that it is in the process of dgwe an infraction /citation program to
address unlicensed activity. This program, ongademented, would allow the board’s
inspectors to issue infraction citations (vs. mmdanor citations) to unlicensed
individuals. The board states that the infractidgation will require a court appearance
and will, in most instances, result in convictioithamonetary penalties and/or informal
probation. It is not clear whether this prograrntoi$e used in conjunction with an
administrative cite and fine program, or instead lbivas the intent of the Legislature in
passing Sections 146 and 148, that boards bd@ple&sue both criminal and
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administrative remedies in dealing with unlicenaetivity.

Cite and Fine -- Licensed Activity

1. The board only began using its cite and fine autlitgragainst licensed individuals and
establishments on December 1, 1994, even thouglhautly has existed since July 1,
1992, and then had to withdraw all citations issuadd abate all fines assessed from
December 1, 1994, to March 20, 1995, because heatith safety regulations had not been
previously mailed to all licensees.

The board finally implemented its “Administrativet€and Fine Program,” as it pertains
to licensed individuals and establishments on Déezrt, 1994, even though specific
statutory authority was granted to the board oy Iull994. (The board also had prior
general authority which has existed for all boaitse 1986, under Section 125.9 of the
Business and Professions Code.)

The board was ordered by the Superior Court oféaento County, effective March 21,
1995, to cease issuing citations and/or fines i@ations of health and safety
regulations, because Business and Professions Code

Section 7312(e) requires the board to furnish daehsee a written copy of the rules
and the specific health and safety regulationsnadeen mailed previously to all
licensees.

The board mailed the new health and safety reguistio all licensees on April 5, 1995,
to comply with Section 7312(e). The board had ithdvaw all citations issued and
abate all fines assessed for the period of DecetliE¥94 through March 20, 1995.
The estimate of fines assessed during the perieddd80,000. Fines collected during
this period will have to be refunded to the indisadl licensee.

Since implementation of the cite and fine progra552 total citations were issued,
and 3,685 citations were issued for unlicensedifgti Total fines assessed were
$810,425 and total fines collected was $194,7@& ifdicated, most of this will have to
be returned because of the court order. Howeverhdard provided an update of the
total amount of fines assessed from April 21, 1886ugh October 31, 1995. Out of
$616,450 total fines assessed, approximately $2B8sbcollectable (since $308,225
were “correctable fines” and $29,700 were finesanrappeal). The board has collected
$150,880 or 54% of the collectable fines.]

Inspections

1. The board is currently unable to meet its legal ntkate to conduct inspections of all
establishments within 90 days after issuance ofc@hse, and annually thereafter to
assure compliance with applicable laws and reguteis governing the public health,
safety and safe operation of establishments.
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There was an estimated 44,431 licensed establigsrasrof June 30, 1995. The board
was able to conduct only 30,200 inspections in 1¥®4and only 15,900 of these were
“routine” inspections. There are only 15 inspestand two supervising inspectors to
inspect all of these shops and salons, and omnigpeictors to inspect over 16,000
establishments in southern California. (There weirgsspector vacancies as of
December, 1995.)

The board is currently not meeting its legal maadditperforming annual inspections for
all licensing establishments, and performing ihitigpections within 90 days after
issuance of an establishment license, as requyr&ebtion 7353 of the Business and
Professions Code. Based upon the estimated nurhbeensed establishments, the
board is only able to make about 40% of its rouéineual inspections of establishments.
The performance audit suggested that this may bdala lack of inspectors and the
increase in time required to perform inspectiona essult of implementing the cite and
fine program. There was also little informatiomyded on how often, if at all, the

board is able to perform follow-up inspections $swe that cited violations have been
corrected within the establishment.

The board provided information on how many insmeiwere being conducted per
day/per month by inspection staff. Overall averagpections per day decreased once
the cite and fine program was implemented. Theamesnumber of inspections per
day/per inspector territory, ranged from a higlhefween 12-20 before the
implementation of cite and fine, to a low of 6-I&aimplementation of cite and fine.
[A total of the number of average inspections g, dimes the number of approximate
days within a year for inspection of establishmeat®rages out to about 35,000
inspections for FY 1994/95 (total of 167 averagmattions per day times 210 days).
There were also some vacant positions during itimnis tvhich may account for the total
inspections reported by the board at 30,200 fodBY4,95. It appears as if one
inspector will be able to accomplish at least Kpattions per day under the new cite
and fine requirements. If this is true, the baaay need more than the 4 inspectors it
has requested for FY 1996/97.

2. Most of the inspection violations issued (over 70gre for improper use of (or lack
of) disinfection procedures (usually for equipmeand instruments) and unsanitary
conditions (such as

failure to wash hands or not using neckstrip/towel protect client).

Of the 65,384 violations cited in FY 1994/95, 48B&@ere for not following the correct
disinfection or sanitation procedures (incorrent] &ack of, disinfection and/or
sterilization procedures for instruments and eqeiptnimproper storage of instruments,
equipment and supplies, unsanitary conditions gudpenent within the establishment,
failure to use a neckstrip/towel to protect them) failure to wash hands prior to
beginning service on a client).

Other violations included displaying an expiredrasalid license (7,507); operating an
unlicensed establishment (4,097); health and salétg not posted (2,785); lack of
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soap, towels, and/or running water for handwashpungoses (1,441); problems
associated with the restroom facilities (1,562)pkaying unlicensed individuals (681);
use of illegal instruments, products or method®)420 photographic identification
(389); no licensee-in-charge

(391); no drinking water or illegal use of barbetep(133); not meeting junior operator
or apprenticeship requirements (84); and refusalltav, or interference with, the
inspection (56).

Investigations

1. The board has had few investigations over the phsée years, and about 50% of
those cases involved unlicensed activity in esttinhents.

Only 115 cases were investigated in FY 1992/93,cE¥&s in FY 1993/94 and 175 cases
in FY 1994/95. About 50% of these cases invol&dldishments where unlicensed
activity was occurring.

. There have been substantial delays in completingdstigations.

As indicated in the performance audit, the majasitgases that involve consumer harm
and are disciplined take over one year to compalete in some cases, considerably
longer. The lengthy time lag is a result of nunoereteps that have to be completed in
the investigative process, plus the use of the Beat’'s Division of Investigation, use
of expert witnesses and the use of the Attorneye@d's Office.

Disciplinary Action

1. The board has taken little disciplinary action agest licensees over the past three
years for incompetence or gross negligence.

Out of 400,000 licensees, an average of only Badbaccusations were filed each year
for the past three years, and an average of olitgBses were revoked (there were no
revocations in FY 1992/93, 7 revocations in FY 1/993and 5 revocations in FY
1994/95). An average of about 10 revocations \w&ged, or probation was granted,
over the past three years. Only about one-thitth@fccusations filed were for
incompetence or gross negligence, while over Hadflaccusations filed dealt with
unlicensed activity within establishments.

Enforcement Costs

1. The board’s expenditure for all enforcement cossshelow the average for other
consumer boards.
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* The board committed approximately $3.1 million ivi £993/94, and $3.2 million in FY
1994/95, to its enforcement program for consumetegtions. This was about 45% of
its total expenditures for both fiscal years -- milgss than other boards (about 20%
less) which regulate practitioners who can caugerséharm to the public. The board is
using a larger portion than most boards for itsx@ration; about 20% of its budget
versus 7% on average for other boards.

2. The board has made little use of its cost recovaughority under Section 125.3 of the
Business and Professions Code.

* InFY 1993/94 and in FY 1994/95, the board requkstst recovery for approximately
$19,000 each fiscal year. It collected about $1@,0r between 35% to 40% of its
enforcement costs.

H. Efforts to Improve the Current Regulatory Process

1. The board’s prior administrative, regulatory anddeslative efforts have only

minimally improved its operation and increased @bility to operate more in the public

interest.

* The following is a listing of some of the more stalpdive changes made by the board to
improve its overall efficiency and effectivenesdlsat it may operate more in the public
interest. It should be noted, however, that mdrth@following changes have only been
recently adopted or are still “in progress”:

= Use of cite and fine authority against licensedg.@April, 1995)
= Major reorganization of Enforcement Program. (Ma905)
= Development of Infraction/Citation Program. (In §ress)

= Automation of Examination Process. (In Progress)

= Photographic Licensure Program. (In Progress)

= Performance of occupational analysis and validatidicensure examination. (In
Progress)

= Development of “Performance Criteria” for Cosmetpl@nd other related
courses,“A Guide for Safe Practice in the Stat€alffornia.” This is used as
instructional guide for cosmetology instructor943)

= Development of a comprehensive curriculum on hazasdociated with the
barbering and cosmetology workplace. (1993)

= In cooperation with the Centers for Disease Coratnal DHS, developed
regulatory standards for disinfection, sanitatiod aterilization of equipment
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and instruments used by its licensees. (Date Unkhow

= There was no legislation introduced on behalf efltbard over the past three
years.

2. The board’s proposed administrative, regulatory alegjislative changes do address
some of the basic problems which are identifiectims report.

» Some of the proposed administrative, regulatorylaglative changes are as follows:
(Some of the problems with each are outlined.)

= The board wants to expand its authority to incltetgulation of currently
unregulated practices such as body piercing, pegntazosmetic tattooing,
tanning and body massage services as they octizensed establishments.
(The board already has authority over tanning sesvin licensed establishments,
but recommended that DHS assume responsibilityor Rgislation has given
DHS authority over body piercing and permanent ecggnattooing. Local
ordinances have regulated massage services.)

= Establish a new license category and curriculunitairdressers” which
excludes nail and skin care. (No justificationiigeg for the new licensure
category.)

= Expand the board’s enforcement authority over sishemthey can take
disciplinary action against school owners who dbauhere to mandated
disinfection, sanitation and sterilization requiesits. (Council for Private
Postsecondary and Vocational Education has sutti@ethority to deal with
schools which are not in compliance with applicdi#alth and safety laws.
Under Section 94332 of the Education Code, the Cibaray initiate the
revocation of an institution’s approval or authatian for the violation of any of
its rules and regulations.)

= Provide for uniform testing and licensure of aBtimictors by the board as a
prerequisite to certification by the Council befatlwing them to teach in
school. (The intent of the “merger bill” was tanset the board authority over
instructors by July 1, 1997. At that time, the @ouwould assume complete
responsibility for the certification of instructor®ual jurisdiction over
instructors appears to be unnecessary.)

= Provide for daily electronic administration of tiweitten examination, and
validation of all exams. (The need for both wnteend practical examinations
seems unclear, especially due to the expense amehitment of time and energy
by the board.
Graduation from an approved school may be suffiagong with the
requirement of some type of exam provided by tlm®sr)
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= Expand the board’s regulatory authority to takéoschgainst unlicensed
practitioners and establishments where unlicenstdts occurs. (It is unclear
why the board delayed in resolving this issue adddt move ahead with
regulations to implement cite and fine authority.)

= Legislation to define what is “unprofessional coctily a licensee and grounds
for disciplinary action. (It is unclear why the bdalelayed in resolving this
issue, since some of the unprofessional activitgtroeed has probably been
occurring for some time.)
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2.

REVIEW OF NEED FOR STATE LICENSING AND REGULATION O F
BARBERING, COSMETOLOGY, AND ELECTROLYSIS

ISSUE: Should the State continue with the licegsind regulation of
barbers, cosmetologists, electrnslsgestheticians, manicurists,
and their establishments, and bbarheand cosmetology
instructors, and if not, should soother alternative form of
regulation be recommended?

RECOMMENDATION:

It appears as though the Department should only tone with the licensing and
regulation of those occupations which are involvedthe use of potentially dangerous
chemicals or procedures. However, the Departmérdaidd investigate further whether
the current licensing and regulation of barbers, smetologists, electrologists,
estheticians, manicurists, and their establishmerasad cosmetology and barbering
instructors, is necessary, or whether some otheealative to regulation would suffice.

FINDINGS:

1. There is some evidence provided that the unregudgbteactice of barbering and
cosmetology could potentially endanger the healtidssafety of the public and cause
significant public harm, but most of the precautions and praktees required or suggested
by the board are for the safety and health of th®fessional not the client/customer.

» The board points out that there are two primasitheand safety reasons for regulating
these occupations, and inspecting licensed edtafdists: (1) to prevent the misuse of
chemicals which could cause severe injury to tHdipuand (2) to ensure compliance
with health and safety laws, rules and regulatibas prevent the spread of infectious
bloodborne diseases such as HIV/AIDS and Hep&ias well as fungal, viral and
bacterial infections.

» Potential hazards in use of chemicalsThe publication provided by the board, Health
and Safety for Hair Care and Beauty Professio#afSurriculum on Hazards at Work
(H&S Curriculum), is used in schools of barberimgl @osmetology to provide health
and safety training. It describes in detail theoauss types of hazardous chemicals which
may be found in hair care and beauty productalsti describes the possible side effects
each chemical may have and what steps the profedsibould take to protect
themselves. There is hardly any mention madeaikpting the consumer/customer
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from the use of chemicals in salons or shops.

Most of the health and safety hazards associatdédtiese chemicals, have to do with
prolonged exposure to the product or individuakgernty of the user, which in most
instances will only cause minor eye, nose, thiloag or skin irritation and dermatitis
(usually a “skin rash”). In some instances thegg lme an allergic reaction to a
particular chemical. There are also some hair aagoroducts which may contain “coal
tar dyes,” which may cause cancer if absorbed tirabe skin during long-term use. (It
is interesting to note, that the federal Food anaggDAdministration (FDA) tried to ban
coal tar dyes, but the hair dye manufacturers gtyavbjected. Under pressure from the
industry, FDA agreed not to ban these ingredieatsristead required a label. The label
requires a preliminary test to prevent skin irfdtatbut mentions nothing about the
product causing cancer.)

One scientific study has found that cosmetologigisosed to certain chemicals in
“large amounts” had more miscarriages than othen&mg and some other studies have
shown that some chemicals in manicuring and scrdgtoail products (like glycol
ethers) can cause birth defects and infertilitlabroratory animals. Another hazard,
associated with the use of chemicals, includesdition calledstorage disease; a
condition which occurs from longtime exposure tos@ay and causes upper
respiratory problems and infections.

In the “H&S Curriculum,” the board provides exangtd chemical accidents which can
occur. They include chemicals which can catchdirexplode, can spill or leak, if
mixed improperly, can react in ways not expectadse accidents if they’re not stored
properly, can hurt people or the environment ipdsed of improperly. (There is no
mention made of using chemicals improperly on ¢ign

In the “H&S Curriculum,” the board has providedesdription of five key ways to
reduce chemical hazards from occurring in the wiaitga

(1) Use a safer product and a safer process.

(2) Isolate the process of using chemicals by mgixdhemicals in a
separate vented room.

(3) Use a local exhaust ventilation (like a vermtaghicurist’s table or a
fume hood) or general dilution ventilation.

(4) Work in a safe way by: having a written li$tsafe work practices in
the shop; storing and disposing of chenpeatlucts properly; by not
eating, drinking, or smoking near chemicaksng proper cleanup
methods if spills occur; (shop owners) pdiowy information and
training about chemicals; and by keepingregegcy equipment in
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the shop such as fire extinguishers, eydassand first aid Kits.

(5) Use personal protective equipment such aseglosye protection
(slash goggles and safety glasses), dust oraes chemical cartridge
respirator (which is hardly ever used lmpametologist).

Almost all of the above concern ways to prevenirieg or harm occurring to the user of
the chemical, not to the client. Throughout thererfH&S Curriculum,” the question is
asked of students: “What can you do to protectsat?” No questions are asked
concerning procedures or precautions which shoailhken to protect the
client/customer from chemicals.

Possible spread of diseases and transmission of tex@l, fungal, and viral
infections. In the board’s “H&S Curriculum,” a descriptisprovided of the various
types of infectious and communicable diseasesfedtions which could be spread
from the client to the licensee, or from the licem$o the client, if the appropriate
procedures for maintaining sanitary conditions praper disinfection and sterilization
techniques are not followed. These include themomcold, Hepatitis A, Herpes
Simplex -- Type 1, Impetigo, Lice, Ringworm, Scahi€uberculosis, and bloodborne
diseases such as HIV/AIDS and Hepatitis B.

Most of the viral, fungal and bacterial infectiacmuld normally be spread by the
touching of the person (or the infected area) st lweathing air contaminated with the
disease. The board explains in the H&S Curricultinat it is also possible (“though
unlikely”) for the licensee to be exposed to eitHév/AIDS or Hepatitis B when they
use sharp

instruments like razors, clippers, or tweezerg, thight puncture the client’s skin and
then accidentally puncture their own, or they maggit on to the client if the equipment
is not properly disinfected.

For purposes of maintaining sanitary conditions @ngrevent the spread of diseases or
infections, the board generally requires the lieen® wash their hands with soap and
water before and after serving each client, argreperly sanitize towels and disinfect
equipment. (Other precautions suggested, but goined, include wearing gloves and
protective eyeglasses, disposing of used razoeblgutoviding a cotton ball to client to
stop bleeding and washing off any blood immediately

2. Although use of particular chemicals, or lack of pper sanitary, disinfection, and
sterilization procedures could cause injury to camsers, the actual incidence of this
problem appears to be extremely rare.

In the “H&S Curriculum,” the board admits that aflthe health problems associated
with the use of chemicals mighe caused by particular products used in the shop.
However, some of these effects, like cancer anddetive problems, are extremely
rare. There is almost no mention made of potehaain to the consumer from the use
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of chemicals by the professional. As to the pabsilof being exposed to HIV/AIDS
and Hepatitis B, the board admits that it is “romt tikely” to occur, and that a
professional has a greater chance of getting disezf$ the job than in the workplace.
“There have been no reported cases of barberssanetologists getting infected with
HIV on the job.”

After checking with Department of Health Servic€s)/OSHA and Local Health
Officers Association, there is no evidence progitleat even one case involving the
spread of a parasite, or contracting AIDS or sotherchighly communicable disease,
has occurred in a cosmetology salon or barberstitipg. There have also been no
complaints to any of these agencies involving the af chemicals which have seriously
injured or harmed a customer of a cosmetology satdrarbershop. However, there
have been complaints by employees of these salastsops usually concerning
ventilation problems or other problems associateld uwsing chemicals for prolonged
periods of time.

3. The current regulatory program does little to protdbe consumer from any of the
potential harms due to use of chemicals or in pratiag the spread of communicable
diseases.

Inspections It does not appear that routine inspections comdlloy the board have any
demonstrable impact on the misuse of chemicalexc tompounds by licensees,
control of parasites, or in protecting the pubtmn the spread of HIV, Hepatitis B and
other communicable diseases, or even revealedhthse particular problems exist
within establishments. Generally, inspections camgeneral cleanliness and whether
the licensee is using appropriate equipment andliggp It is rare that inspections
reveal whether appropriate sanitary and disinfagbiamcedures are being followed to
prevent the spread of parasites and disease, adharhehemicals are being used
improperly. Parasites or diseases would mostfikelspread by direct contact or by
reuse of contaminated implements. Therefore, iiafdction of implements before and
after use, washing the hands before and after girayservices, and not using
linens/smocks on more than one patron, are theairliehaviors which inspectors rarely
observe on an ongoing basis (especially due torthid time inspectors spend in
establishments, 20 to 40 minutes).

Nowhere, on the listing of violations which maydted by the inspector, does the term
“misuse of chemicals” appear, nor is there any marhade concerning the action
which may taken by the inspector if they observenticals being used improperly. For
inspections performed over the past three yeagse tlvas no indication that inspectors
had observed a licensee using chemicals inapptelytia

Disciplinary Actions. A review of all disciplinary actions taken byethoard for the
past three years, indicates that only one liceasebken revoked due to improper
chemical usage and where medical attention wasseape There were only 8 cases
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where an accusation was filed that even dealt thghmisapplication or improper use of
chemicals by a licensee.

4. The FDA, Cal-OSHA, Cal-EPA, the Department of HehlServices and local health
agencies, all have individual jurisdiction over these of toxic substances and chemicals
within these establishments, preventing the spreddommunicable diseases, and
enforcing health and safety laws. They can alsgpect these establishments, if
necessary, and take appropriate action to ensureytlare in conformance with the
applicable laws.

The federal Food and Drug Administration (FDA) rieges cosmetic products, including
almost all of the products which contain harmfutieticals. The FDA prohibits the use
of certain hazardous chemicals in cosmetic manufiiact and requires products to be
labeled with a chemical declaration which can laelr@nd understood by “ordinary
individuals under normal conditions of purchas&d @rovide the necessary warnings. It
also requires a patch test to be given to deteramyeallergic reaction to hair coloring
products containing coal tar.

The Division of Occupational Safety and Health, emithe Department of Industrial
Relations, (Cal/OSHA) has authority under Sectid@%of the Labor Code to
investigate any business establishment if it leasnkas reason to believe, that it is not
safe or may be injurious to the welfare of any eypé. Although Cal/OSHA is only
concerned with assuring that the workplace is kafemployees, many of the
complaints received by this agency concerning saéomd shops deal with ventilation
issues or the use of toxic or chemical substandeieh not only affect the consumer, but
the employee as well.

Under the Cal/OSHA Hazard Communication Standanupals and salons are required
to obtain an information sheet from the suppliemanufacturer of every chemical
product used in the workplace. These are calletbiidd Safety Data Sheets (MSDSSs).
The schools and anyone employing licensees musttanaia file of MSDSs and make
them available for any employee to see and copgquest. The MSDS is the primary
source of information describing the hazardous @rtigs of each chemical product used
in the profession. It contains information on poi& health hazards, proper handling
and disposal methods and emergency first-aid ptoesd Schools are responsible under
the Hazard Communication Standard to train andlfanze both their staff and students
about hazardous chemicals present in their faasliti(The board indicates in its “H&S
Curriculum” that many employers have not obtaine8\s, and even if they have, the
MSDS information is incomplete.) For certain cheats, Cal/OSHA has set a
“Permissible Exposure Limit” (PEL). The PEL is thighest amount of the chemical to
which a worker can legally be exposed, on the &yeerduring an eight-hour day. If an
inspection is conducted by Cal/OSHA, the inspegtay measure the amount of a
chemical in the air to see if it's higher than thdaich is permitted under the law.

Cal/OSHA also has rules on “Occupational Exposargloodborne Pathogens.”
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(Section 5193 of the California Code of Regulatjonitle 8, General Industry Safety
Orders.) These rules are designed to protect wedgainst Hepatitis B, HIV/AIDS,

and other diseases spread by blood. They covemoallers who “reasonably anticipate”
contact with blood on the job. Most of those dieaffected are healthcare and public
safety workers, but the rules would also seem t@cbarbers and cosmetologists since
they have some chance of blood exposure on theTb.rules require, among other
things, a written “Exposure Control Plan” that idBes who has exposure to blood and
how to reduce the danger, and to provide worketls information and training on the
best ways to control exposure. As with all Cal/@Sidgulations, employers can be
cited and fined if they don't follow these rules.

A new Cal/OSHA standard requires all employers atifGrnia to have an “Injury and
lliness Prevention Program.” The plan must idgniiho is responsible for health and
safety in the workplace, set up a system to comoat@iwith all workers about health

and safety, identify and evaluate all workplacedndg using such methods as regular
inspections, find methods to correct unsafe wodctices and conditions, provide health
and safety training, set up a process to invegtigetidents and illnesses, and encourage
workers to report hazards on the job without fddirimg or discrimination.

Independent contractors are not covered by Cal/QSH#ere are possibly many shops
where the licensee is considered as an employadependent contractor. (In one
survey conducted by the board, over 56% of thetpi@ters considered themselves as
an employer or independent contractor.) Howewearet are also many of these shops,
which because of the control they have over thenkee in their day-to-day activities,
have created an employer-employee relationshipugseas independent contractor
relationship.

The California Environmental Protection Agency (E&®A) and the Department of
Health Services (DHS) both regulate the use of dangs or toxic chemicals, including
adulterated or misbranded cosmetics. Cal-EPArecty responsible for enforcing
Proposition 65, the Safe Drinking Water and To¥c$orcement Act to assure that the
public is properly warned about substances comtgitoxic chemicals. (There is a list of
over 250 such substances.) For example, Toulemehvis a solvent used in most
brands of nail polish, was added to the statetsdidanuary 1991. DHS, under the
Sherman Food, Drug, and Cosmetics Law (Section 109& seq., Health and Safety
Code), has broad authority to protect the publairssg the use of any dangerous drugs or
devices or the use of any adulterated or misbrandsghetic. DHS also has the
responsibility to investigate and prevent the spi&eany environmental and
occupational diseases, and to assess, prevemtandipt the transmission of HIV. Any
person who violates any of the laws pertaininghiuse (or misuse) of certain
chemicals, or in not taking the appropriate preocastnecessary to prevent the spread of
infectious diseases, could be subject to imprisarirard/or a fine.

Local county health departments and health offiberge a duty under Section 120175 of
the Health and Safety Code to take any measuressay (even closure of the
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establishment) to prevent the spread of any diseasecurrence of additional cases.
They also have broad powers under Sections 101023 @1030, to take any measures
necessary to preserve and protect the public haatttenforce laws and regulations
pertaining to public health and sanitary matters.

5. Consumers are capable of making informed choicegabthe shops and salons they
frequent and the chemicals which are used.

» Consumers are capable of understanding cosmetaladjparbering services, judging
the quality of those services and determiningeéfdhlon or shop is too unsanitary for
their use. Almost all of the tasks and activifiestected under licensing as “scope of
practice,” are those same tasks and activitiesiwtnnsumers may sometimes perform
on themselves, friends or family members.

* The products which contain harmful or dangerousrsbals are not restricted to use by
just cosmetologists or barbers, in fact, they ate sver the counter at any retail or drug
store. And just because a product may be labetebétused by professionals only,”
does not mean that product is more dangerous teamnilar product sold at retail level.
The barber or cosmetologist can even resell théyatao the general public if they so
desire.

6. The “repeat business” dynamic of the normal marké&pe has considerable force
here. Itis reasonable to assume that no consumweuld return to a barber or
cosmetologist who is incompetent, and the practigo would quickly go out of business.

* The market serves adequately to allow the constoneroose competent practitioners.
Most consumers have sufficient personal experientee selection of these services to
make intelligent, informed choices. Again, becgusteons of these services have
extensive experience in their selection, most coress are capable of questioning
barbers and cosmetologists regarding the servicks performed, assuming the
consumer has no other basis for comparison.

* Further, this market mechanism will “weed out” gi@@ners who are undertrained or
incompetent. It can certainly be argued, in fd@i many incompetent practitioners
would be “weeded out” before they could signifidpeindanger the public. It is
common knowledge that much of the cosmetology lassifis generated by patron
referrals. Indeed, highly successful practitior@iag a clientele with them and that is
one of the ways in which the practitioner markets bar herself to a desirable shop or
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salon. Therefore, consumers and employers, bysthgohe best qualified practitioners,
will eliminate from the marketplace those barberd eosmetologists not qualified to
practice.

The market may also control the sanitation starglafdhe industry. The desire for
repeat business is strong motivation for the ovtméeeep shops and salons clean, and to
assure that equipment is properly sterilized.véreone case of a person suffering harm
from the misuse of chemicals or contracting sommroanicable disease from a shop or
salon is made public, it is more than likely th@semer will patronize another
establishment which provides better sanitationstadlization procedures.

7. There are other occupations that have equal or giegarisk of transmitting
communicable diseases which are not regulated te ame degree as cosmetologists and
barbers.

Other occupations such as tattooing, body pier@egnanent cosmetic tattooing, and

massage therapy are unlicensed and are not routnsglected, and may have an equal
or greater risk of transmitting diseases.

The first three practices involve the use of a teeedother penetrating device which if
not properly sterilized could spread Hepatitis B #me HIV/AIDS viruses.

There have been efforts, however, to at least agguhttooing, body piercing and
permanent cosmetic tattooing. AB 487 was introdunel995, and would have directed
the Department of Health Service to establishlgtation, sanitation, and safety
standards. (This bill has not been successfulate, in passing out of the Assembly.)
The board had recommended amendments to this fuithvwvould allow it to regulate
these activities through board licensing and dguralent of health and safety standards,
since some of these practices were already beirigrpeed by licensees in a licensed
setting. (The amendments were not accepted a afdte of this report.)

Civil remedies are available in cases of extrempury.

In cases of extreme injury, a consumer who is hdrbyethe incompetence or negligence
of a practitioner may seek damages through ciuiricproceedings. In lesser cases, the
consumer would be able to accomplish this withbatdervices of an attorney through
small claims court. Many complainants who receimeatisfactory service simply want
their money back. There has been no indicationttieaboard has attempted to order the
practitioners to make such a refund. Often, iresasvolving this type of dispute, the
complainant goes to another practitioner to cortleet‘damage.” Use of civil
proceedings by consumers would have a deterregtttedh incompetent practitioners
and, in significant cases, would provide monetamdge to the consumer.

9. All 50 states license cosmetologists; 49 statesnlge barbers; approximately 48 states
license estheticians or consider the practice aattbf a cosmetologist; approximately 45
states license or consider the practice of a mamisuas that of a cosmetologist;
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approximately 30 states license electrologists. wdweer, there have been some states
which have reduced the level of regulation for baring and cosmetology.

» The occupation of barbering was deregulated in &iad in 1982. There have been no
identifiable sanitation, health or safety problewsulting from or associated with the
unregulated occupation. The Oregon state boarsl Wateadminister a practical
examination or regulate beauty or barber schoolsgeler, barber and cosmetology
schools continue to administer a practical exarondb their students so that the
student is competitive in the workplace. The Wiagtun state board does not regulate
salons or shops. This reduced level of reguldtesnot resulted in any serious threats
to the public safety in Washington. Sunset anébpeance reviews in Arizona,
Colorado, Florida, Georgia, Hawaii, Oregon, and kiagton have either recommended
deregulation or a reduced level of regulation efdccupations of barbering and
cosmetology. Intense opposition and activity ke itidustry, however, resulted in the
continuation of regulation. However, several statecluding those mentioned, have
made significant changes to the existing regulattdhout any negative impact on the
health, safety or welfare of the public.

10. It does not appear that barbers and cosmetologimstke judgments which require a
high degree of skill or knowledge, however, thaidgments are, for the most part,
independent of oversight or supervision.

* The level of education to enter a cosmetology skcbao be as low as the 9th grade, as
long as the student has attained the level of dftle education before licensure.
Although the 1600 hour requirement is somewhattlgngthe curriculum is more of a
“seat and practice” requirement. There is evenesquestion as to whether schools are
turning out competent candidates. Because scheodsve considerable public funding
from state and federal job training programs, thieary focus of schools is in meeting
the minimum requirements so they can qualify festhfunds. As indicated

earlier, public health and safety standards arerstry, since only 20 hours of the
1,600-hour required cosmetology curriculum musdteeto disinfection and sanitation.

» The board provides a listing of the types of judgtaeghat practitioners make on a daily
basis, most deal with: the costs of the servigeroduct used; the correct procedures for
use of chemicals, sanitation and sterilizationcgpfipment; and, the proper use of the
tools of the trade. All of these judgments andvécts are those which the public may
make or perform on themselves on any given dayey ™o not require a high degree of
skill or knowledge.

» There are a significant number of licensees whaaipendependent of any oversight or

supervision. According to a “Licensee Survey’ cocteéd by the board, over 56% of the
practitioners either consider themselves employ@ndependent contractors. Only 36%
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of those consider themselves employees. And evemployees, their judgments are
made for the most part without any supervisionwarsight by their employers.

11. There is a generally accepted core amount of knadge, skill and ability that a
barber and cosmetologist must have to meet minimeompetency requirements, and
which are measurable by objective, written and merhance standards. However,
whether any requirements are necessary beyond alitegp a qualified school is unclear.

* The board states that the practical examinatids tee manipulative skills that define
the knowledge, skill and abilities for safe pragtamd the written examination test for
cognitive knowledge necessary for safe practicewéVer, because the board has been
lax in conducting occupational analyses and vabdagtudies for its examinations, it is
difficult to determine whether or not they are ir@gthe appropriate knowledge, skills,
and abilities necessary to practice in the cosrogyobr barbering field.

» Since March of 1995, the Department’s Office of EBx@ation Resources (OER) has
been reviewing the board’s entire examination ecearom test development and
validation to actual administration. The OER bed®that candidates should be tested in
areas which may pose a threat to the consumeg thmnag health and safety standards,
the use of harmful chemicals, and the ability telyause the tools and equipment
required in the trade. As argued by the board thdreor not applicants would have the
knowledge, skill and abilities to practice theades safely and effectively upon
graduation depends upon the effectiveness of theots. The board further states that its
examination statistics reflect a need for an exation to measure minimum
competency. There is no argument made concernmegh&r or not schools could
provide a comparable examination prior to graduetiom an approved school.

* Itis unclear whether examination statistics pramgthing beyond the fact that some
pass and some will fail a particular examinatidime examination may be testing
knowledge, skills and abilities wholly unrelatedthe concerns outlined by OER, and
may be more difficult than necessary to assuregtadtitioners meet minimum levels of
professional competency to ensure consumer protectlso, if there is some concern
about whether schools are teaching the appropanaterledge, skills and abilities
necessary (even though they are using board appoweculum) a standard
examination could be provided by the schools fostaldents who complete their
coursework and hourly requirements. The examinalwuld be developed in
accordance with validation and occupational analgsmducted by the board and OER.
(It is interesting to note, that in a survey cortdddy the board of 257 licensees, about
30% of the respondents agreed that a school oehady) cosmetology or electrology
could determine if a graduate is adequately preb@r@ractice safely on the consumer if
the license exam was eliminated.)

12. There are currently two alternatives to the traditial training received in public
and/or private institutions offering barbering andosmetology courses which can be
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applied toward licensure -- the “apprenticeship g@am” and the “externship program.”
Students within schools may also perform similamngees on the public.

The board currently has in place an apprenticgstigram which allows a person to
obtain a license by working in a licensed establisht under the supervision of a
licensee rather than attending a school of cosimgyol The apprentice is actually
granted a license for a period of two years. Tiegt receive some “pre-apprentice
training” prior to serving the general public. $hiaining must be comparable to that
which a student would receive in a school befoey tire allowed to work on the public.

Under the externship program, a student who isliedro a private school of
cosmetology may, upon completion of a minimum ofp@éé@cent of the clock hours
required for graduation in the course, work asmpaid extern in a licensed
establishment which has met certain board requinésrend is willing to participate in
the educational program offered by the school.efspn working as an extern will
receive specified clock hour credit toward gradurati

The board also allows students within schools wénehreceived a specified amount of
training to perform services on paying patrons.

13. There does not appear to be any significant puldiEmand for the regulation and
licensing of barbers and cosmetologists.

Although there may be some expectation on thegsdhe public that barbers and
cosmetologists be well trained and competent iir frefession, there is no evidence
provided that the public is concerned about thenlsing of barbers, cosmetologists and
their establishments. However, in a survey coretliby the board of 257 licensees, at
least 201 felt that there is significant public demd for some level of regulation of the
profession.

14. There is no evidence that barbers or cosmetologmtsild be impacted economically
if no longer licensed. It is unclear whether consiers may benefit or not from
deregulation.

According to a consumer expenditure survey condugyethe U.S. Department of
Commerce Census Bureau, it is estimated that theage person spends approximately
$400 per year on personal care products and serviblee board estimates that $8
billion dollars is spent annually in the areas tatpd by the board. Approximate cost of
services range from a low of $15 for a hair cu260 for permanent waiving and
straightening. (Permanent cosmetic tattooing cauhdas high as $500.)

There is no evidence provided that barbers or ctidoggsts would be impacted

economically if no longer licensed. The licensesfencurred by practitioners is low,
only $35 to $50 every two years and there is necatn that licensees have increased
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their cost of services due to licensure.

This is a highly competitive field and there areragulations specifically restricting the
number of person who may practice these professimisare there any regulations
specifically restricting the supply of practitioserThe board does not license everyone
who applies, but this restriction is based upondsaeds which apply to the whole
profession. It does not arbitrarily decide the bemof practitioners needed in a given
profession and license accordingly.

15. There may be other alternatives to the current réggory program.

Title Act protection with requirement that graduate from approved school. It is not
clear how may other states may only have title, dxtsone of the alternatives for the
state is to provide title act protection and reggraduation from an approved school if
the need for licensure of these professions isigstion. This simplified system would
require no examination, inspection of shops, gp@ction of barber and cosmetology
schools. The inspection functions, as discussedqusly in this report, would be
performed by other government agencies presentfgnoeing similar functions.
Graduation from an approved barber or cosmetologga would assure that the
practitioner is at least minimally competent. twid be a misdemeanor for anyone to
hold themselves out as a cosmetologist, barber, etc

Have schools provide practical and/or written exam.As already argued, schools may
be able to provide their own exam which meets dgeiirements of the Department’s
Office of Examination Resources. Either a writbempractical examination, or both,
could be required. As an alternative, schoolsatbel required to issue a pass/fail
competence certificate rather than merely a ceati of completion of the requisite
hours.

Only license those who use potentially dangerous eimicals or procedures. As
indicated in this report, it appears as thoughiahsees (except instructors) use
potentially dangerous chemicals or procedures. Kewethere are more complaints,
investigations and disciplinary actions taken agfabosmetologists and manicurists for
the misuse of chemicals, or following incorrectqgadures to prevent the spread of a
fungal, bacterial or viral disease.

Reduced hours of training for cosmetologists and wbers or for those only cutting
hair (“hairstylists”).  Sufficient evidence has not been provided tafyute number of
hours of training required by the board before s@e may sit for the exam. More
justification should be provided on the number ofits necessary to acquire the
knowledge, skills and abilities necessary to assamepetency in the profession. The
licensure requirement could be eliminated, or hoedsiced, for those who only want to
cut hair. (There is currently legislation whichganding in the Legislature which would
establish a separate hairstylist license and estadlshortened 1,200 hour curriculum.
The board is opposed to this measure.)
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» Reduced level of inspections and/or only inspect sps or salons which have
“‘independent contractors.” As already indicated, it is unlikely that the @mt routine
inspections conducted by the board have any demathstimpact on control of
parasites, transmission of communicable diseaspsotection of the public from
chemical dangers. Much, if not all of the inspaetcontent, concerns general
cleanliness or what may be termed as facility nexuents, such as location of soap
dispensers and restroom, as well as requiremenktafawashing facilities and an
adequate supply of approved sanitary towels ankl sieips. To observe some of the
behaviors which may cause some of the health detysancerns expressed by the
board, more time would be needed by the inspeatat,even then, it is questionable
whether such inspections would have any effectremgnting the potentially harmful
conduct from occurring. Also, the board is undbleneet its current mandate of
inspecting all establishments annually, and ithoigbtful that increasing the number of
inspectors will assure that all 44,000+ establishshare inspected (the board has had 4
vacant inspector slots over the past year).

As an alternative, establishments could be insgemtea bi-annual basis when renewal
occurs, or inspections could occur only when a dampis received. Another
alternative would be to only inspect those shopsatons which have “independent
contractors.” It appears as if there is substhatiarsight provided by other agencies of
those shops and salons which have employees. Howeal/OSHA and some of the
other agencies which are concerned with “occupatidgpe harms, will not inspect
those facilities which have independent contrac&irsee their primary mission is to
protect the employee in the workplace. And itosilotful that Cal/OSHA, DHS or local
health agencies would be able to assume the rabgind$or inspecting establishments
which have independent contractors. Their prograragpresently underfunded and
overburdened, and they would oppose any attenmpate additional responsibility on
them without adequate funding.

If inspections by the board are to be continueekelare other health and safety concerns
which should be addressed. AHops and salons should_be requitednaintain current
MSDSs for all of the harmful chemicals which aredigy licensees; there should be a
written “Exposure Control Plan” to identify who hesposure to blood and how to
reduce the danger;

there should be an “Injury and lliness PreventioogPam” which would include the
“do’s and don’ts” of using chemicals and guidelif@ssafe working practices; there
should be an “Emergency Plan” to handle chemicaiaats; protective equipment,
such as gloves and eyeglasses, should be madaldedd all workers who request
them. The shop and salon should also be requirethke their own health and safety
inspection on an annual basis, using somethindasita the “Workplace Inspection
Checklist” as provided in the board’s H&S Curriculu

No inspections of schools or licensing of instructs. As earlier explained, the Council for
Private Postsecondary and Vocational Educatiorbhaesd authority over cosmetology,
barbering and electrology schools. The
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Council has experience in reviewing and approwiagd-type schools, and in assuring that
they provide the appropriate curriculum and convply safety and health requirements.

The Council also uses its own criteria in evalugtmstructors and providing a “certificate of
authorization” for service. The board’s licensofgnstructors is not a prerequisite to
receiving certification, so it is only one of thensiderations made by the Council in
providing a certificate. There does not appedrat@ny reason for requiring bdtbensure
and certification, one or the other should suffiddis is the primary reason why a sunset
date was placed on the licensure provisions. Tdtatsry provisions relating to licensing of
instructors should be allowed to sunset on July997. The board could still serve in an
advisory capacity to the Council as it pertaingh® curriculum provided in schools and the
certification of instructors.
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